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MIXED  CLAIMS  COMMISSION 

UNITED  STATES  AND  GERMANY 


DECISION  NO.  34 

IN   THE   MATTER   OF 


FIXING  REASONABLE  FEES  FOR  ATTORNEYS  OR 
AGENTS  UNDER  THE  AUTHORITY  OF  SECTION  9  OF 
THE  "  SETTLEMENT  OF  WAR  CLAIMS  ACT  OF  1928  " 


DOCKET  NO.  6310 


Wmiam  0.  C.  Kiene  and  Fifth  Avenue  Banh,  Executors  of  the 
Estate  of  Herman  E.  W.  Eofye,  Claimants 

Bernard  G.  Eeyn,  Attorney 


CHANDLER  P.  ANDERSON, 

American  Commissioner. 
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MIXED   CLAIMS   COMMISSION,   UNITED   STATES  AND  GERMANY 

Established  in  pursuance  of  ttie  Agreement  between  the 
United  States  and  Germany  of  August  10,  1922 


CHANDLER  P.  ANDERSON 
American  Commissioner 


THE  AMERICAN  COMMISSIONER 

MIXED  CLAIMS  COMMISSION 

UNITED  STATES  AND  GERMANY 


DECISION  NO.  34 

IN  THE  MATTER  OF 

FIXING  SEASONABLE  FEES  FOR  ATTORNEYS  OR 
AGENTS  UNDER  THE  AUTHORITY  OF  SECTION  9  OF 
THE  "  SETTLEMENT  OF  WAR  CLAIMS  ACT  OF  1928  " 


DOCKET  NO.  6310 


William  0.  G.  Kiene  and  Fifth  Avenue  Banh^  Executors  of  the 
Estate  of  Herman  E.  W.  Hoppe^  Claimant 

Bernard  G.  Heyn,  Attorney 


The  above-named  claimants  have  duly  filed  with  the  American 
Commissioner  a  written  request  that  he  fix  a  reasonable  fee  to  be 
paid  to  the  attorney,  Bernard  G.  Heyn,  of  New  York  City,  N.  Y., 
as  compensation  for  whatever  services  have  been  rendered  by  him 
on  behalf  of  and  with  the  authority  of  Herman  E.  W.  Hoppe,  the 
original  claimant  in  this  case,  prior  to  his  death  on  May  12,  1927, 
such  services  being  of  the  character  described  in  the  provisions  of 
Section  9  of  the  "  Settlement  of  War  Claims  Act  of  1928." 

The  claimants  have  objected  to  the  amount  of  the  fee  asked  by 
the  attorney  on  the  ground  that  it  is  excessive,  and  the  attorney 
has  been  notified  of  the  filing  by  the  claimants  of  this  request  that 
a  reasonable  fee  be  fixed.  The  attorney,  in  response  to  a  request 
by  the  American  Commissioner,  has  filed  with  him  five  affidavits  and 
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two  memoranda  giviiig  the  information  which  he  desires  to  have 
considered  by  the  Commissioner  as  showing  the  reasonableness  of 
the  fee  asked,  which  information  has  been  brought  to  the  attention 
of  the  claimants,  who  have  filed  seven  affidavits  and  two  memoranda 
in  reply,  copies  of  which  have  been  transmitted  to  the  attorney. 

It  appears  from  the  affidavits  and  documents  filed  in  this  proceed- 
ing that  on  August  8,  1925,  Mr.  Hoppe  retained  this  attorney  to 
prosecute  and  collect  this  claim  on  a  twenty-five  per  cent  contingent 
fee  basis,  and  at  that  time  paid  the  attorney  a  retainer  of  $100.  Sub- 
sequently, on  October  24,  1925,  while  this  claim  was  in  course  of 
presentation  and  prosecution  before  this  Commission,  Mr.  Hoppe 
discharged  this  attorney  for  alleged  neglect. 

Thereafter,  in  March,  1928,  some  time  after  thi3  Commission  had 
rendered  its  award  in  thi^  case,  this  attorney  presented  to  the 
Executors  of  the  Estate  of  ]\Ir.  Hoppe,  who  had  died  on  May  12, 
1927,  a  bill  in  the  amount  of  $3,355,  with  interest,  as  the  fee  claimed 
by  him  for  services  rendered  in  the  prosecution  of  this  claim  under 
the  above-mentioned  fee  agreement.  The  Executors  refused  to  pay 
this  bill  on  the  ground  that  Mr.  Hoppe  was  entirely  justified  in 
discharging  this  attorney  during  the  prosecution  of  this  claim  and 
that  the  attorney  was  not  entitled  to  any  fee  in  addition  to  the 
$100  paid  to  him  at  the  outset  as  a  retainer  fee.  The  attorney,  on 
the  other  hand,  denies  the  charge  of  neglect  placed  against  him  and 
states  that  his  discharge  by  Mr.  Hoppe  was  without  justifiable  cause 
and  "  was  a  mere  pretext  to  enable  Mr.  Hoppe  to  escape  liability 
from  the  payment  of  an  agreed  fee  which,  to  all  intents  and  purposes, 
had  been  earned  at  the  time  of  the  discharge." 

At  the  same  time  that  Mr.  Hoppe  took  this  case  out  of  the  hands 
of  his  attorney  he  notified  the  American  Agency  of  this  action,  and 
requested  that  all  further  communication  from  the  Agency  con- 
cerning the  case  be  addressed  directly  to  him,  which  request  was 
duly  complied  with  by  the  Agency. 

This  action  by  the  claimant  prevented  the  attorney  from  rendering 
any  further  services  in  the  prosecution  of  this  claim  although  he 
was  willing  and  ready  to  do  So. 

In  view  of  the  situation  thus  disclosed,  it  is  evident  that  before  the 
extent  of  the  services  for  which  the  attorney  is  entitled  to  be  compen- 
sated can  be  determined  it  is  necessary  to  pass  upon  the  contention 
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of  Mr.  Hoppe's  Executors  that  Mr.  Hoppe  was  justified  in  discharg- 
ing thi^  attorney  before  the  completion  of  the  services  contemplated 
when  he  was  employed.  This  question  must  be  determined  in  ac- 
cordance with  the  law  of  the  State  of  New  York,  where  the  contract 
was  made,  and  it  is  appropriate  that  it  should  be  decided  by  the  Sur- 
rogate's Court  in  the  State  of  New  York,  where  it  has  been  raised 
by  the  Executors  and  will  come  up  for  decision  in  their  accounting 
proceeding  now  pending  in  that  Court. 

If  the  Surrogate's  Court  should  hold  that  Mr.  Hoppe  was  justified 
in  rescinding  his  agreement  with  this  attorney,  that  Court  would 
then  be  in  a  position  to  pass  upon  the  reasonableness  of  the  attorneys' 
fee  for  his  services  in  this  case  on  the  same  basis  that  the  American 
Commissioner  is  authorized  to  fix  a  reasonable  fee  under  the  "  Settle- 
ment of  War  Claims  Act  of  1928,"  whether  or  not  a  fee  had  been 
fixed  by  agreement.  Accordingly,  in  the  accounting  proceeding  in 
the  Surrogate's  Court  a  fee  would  then  be  fixed  in  an  amount 
approved  by  the  Court  which  must  necessarily  be  regarded  as  a  rea- 
sonable and  satisfactory  fee  under  the  law  of  the  State  of  New 
York. 

As  held  by  the  American  Commissioner  in  similar  proceedings 
(Decisions  Nos.  26  and  27),  the  primary  purpose  of  the  fee-fixing 
provisions  of  the  "  Settlement  of  War  Claims  Act  of  1928  "  was  to 
prevent  the  collection  of  excessive  fees  by  attorneys  and  to  fix  rea- 
sonable fees  for  them  in  cases  of  dispute.  This  purpose  will  be 
fully  accomplished  in  this  case  by  a  decision  of  the  Surrogate's 
Court  in  New  York,  rendered  in  the  circumstances  above  mentioned. 
Inasmuch  as  the  "  Settlement  of  War  Claims  Act  of  1928  "  merely 
authorizes  and  does  not  direct  the  American  Commissioner  to  fix 
reasonable  fees,  it  rests  in  his  discretion  to  refuse  to  take  such  action 
when,  as  in  this  case,  the  result  desired  by  Congress  in  enacting  this 
legislation  will  be  fully  accomplished  without  his  intervention. 

If,  on  the  other  hand,  the  Surrogate's  Court  should  hold  that 
Mr.  Hoppe  was  not  justified  in  rescinding  his  agreement  with  this 
attorney  and  should  express  the  desire  to  have  the  American  Com- 
missioner fix  a  reasonable  fee  for  the  attorney  because  of  the  Com- 
missioner's familiarity  with  the  records  of  the  Commission  and  the 
authority  conferred  upon  him  by  the  "  Settlement  of  War  Claims 
Act  of  1928  "  to  fix  reasonable  fees,  whether  or  not  fixed  under  any 
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contract  or  agreement,  then  the  American  Commissioner  will  go  on 
with  the  pending  proceeding  and  fix  a  reasonable  fee  for  the  attorney 
in  this  case. 

In  view  of  these  considerations,  the  American  Commissioner  con- 
siders that  it  is  not  now  desirable  or  appropriate  for  him  to  mider- 
take  to  fix  the  attorney's  fee  in  this  case. 

Done  at  Washington,  D.  C,  this  1st  day  of  April,  1929. 

Chandler  P.  Anderson, 
ATiierican  Goinmissioner. 
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